
Litigator of the Week: A Slap on the Wrist? 
More like the Tap of a Feather

It was an offer his client couldn’t refuse.
That’s how Fried, Frank, Harris, Shriver & Jacobson 

partner Steven Witzel described the deal offered by 
the U.S. Securities and Exchange Commission to 
William Tirrell, a former top executive at Bank of 
America and its wholly owned broker-dealer Merrill 
Lynch.

The government accused Tirrell of being directly 
involved in a massive securities fraud. The bank itself 
had previously agreed to a $415 million settlement—
the second largest penalty in SEC history—for alleg-
edly misusing customers’ funds to help it get around a 
requirement to keep substantial cash on the sideline in 
the event that it became insolvent.

On Sept. 1, Tirrell ended his saga. Not with a fine 
or career-ending bar, but with a settled order where 
he neither admitted nor denied wrongdoing, paid no 
financial penalty and incurred no  suspension. 

“I would say they backed down a lot,” Witzel said of 
the SEC.

It remains rare that anyone facing SEC charges 
is willing to go to trial, especially when litigating 
before the commission’s administrative law judges, 
where the agency has historically enjoyed a home 
court advantage. But Witzel credited his client for 
trusting him and the Fried Frank team to take on 
the fight.

“Mr. Tirrell did not feel he did anything wrong, and 
he did not want to be bullied into the settlement, 

and certainly not bullied into a settlement that was 
initially offered, before even the order instituting pro-
ceedings was filed,” Witzel said.

Witzel and Fried Frank partners Lawrence Gerschwer 
and Joshua Roth mounted an aggressive campaign to 
push back on the regulator’s allegations, using new 
rules that give defense attorneys more options when 
playing on the SEC’s turf. The team also included 
associates Kira Whitacre, Leigh Rome and Brian 
Remondino.
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At Merrill Lynch, Tirrell was the person responsible 
for calculating how much customer cash the firm was 
required to “lock up” to protect customers, pursuant to 
securities regulations. Tirrell was also one of the point 
people responsible for alerting regulators to the com-
plex trades at the heart of the SEC’s actions against 
Merrill Lynch.

The SEC said the firm, which was acquired by Bank 
of America on Jan. 1, 2009, committed securities vio-
lations as part of the trading program that decreased 
the amount of money that had to be locked up. The 
SEC alleged that Merrill Lynch used the cash instead 
for its own proprietary and profitable purposes.

According to Roth, the SEC claimed to have com-
pelling evidence against Tirrell. But the Fried Frank 
team was skeptical.

“After going through depositions, and getting full 
discovery, it turns out that a lot of things that the SEC 
alleged in the complaint had no or very weak eviden-
tiary basis,” Roth said.

Case in point: the SEC claimed that Tirrell and his 
colleagues failed to properly describe the nature of the 
trades when they laid out the information to regulators. 
However, under deposition, senior SEC officials “almost 
universally” admitted doubts about whether they would 
have changed their minds, according to Roth.

Of course, the fact that the defense was even able 
to take depositions represented a whole new world in 
SEC administrative law proceedings.

The commission announced new rules in July 2016 
that allow for a much broader set of pre-trial actions 

for defense attorneys. Although Tirrell’s case started 
before the revised procedures took effect, Witzel and 
his team—after threatening a constitutional chal-
lenge—were able to convince the commission to apply 
them nonetheless.

It proved critical.
“Had we not had the opportunity to depose these 

senior officials at the SEC and [Financial Industry 
Regulatory Authority], it would have been difficult for 
us to get behind the curtain and really challenge the 
SEC’s theory,” Roth said.

Witzel also credited Administrative Law Judge James 
Grimes’ willingness to fairly hear their argument 
that Tirrell had acted in good faith when he relied 
on expert opinions, including that of counsel, about 
the legitimacy of the trades in question. Allowing 
the defense to present that argument, over the SEC’s 
objections, was “another very important pre-trial vic-
tory that allowed Mr. Tirrell to achieve the incredible 
settlement,” Witzel said.

Given some recent high-profile wins by individual 
defendants in proceedings before ALJs, as well as new 
limitations placed on the SEC by the U.S. Supreme 
Court, Witzel said it behooves counsel to consider all 
options, including going to trial.

“I think it shows you can, and should, think very 
hard about whether to take the settlement, when 
there’s a little bit of a roadmap, or at least some prec-
edent, for individuals prevailing,” he said.

Contact Colby Hamilton at chamilton@alm.com.
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